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In the Matter of the Contractual Interest Arbitration Between

COUNTY OF WESTCHESTER,

Employer,
JS Case No. 3922

- And -

WESTCHESTER COUNTY CORRECTION OFFICERS'  OPINION AND
BENEVOLENT ASSOCIATION, AWARD

Union.

RE: Interest Arbitration for period commencing
January 1, 2007, and ending December 31, 2008.

X

Before JOHN E. SANDS, Impartial Arbitrator.

OPINION

On September 1, 2009, I was designated by the parties to serve as the Interest

Arbitrator in this proceeding. On May 18, 2010, the parties agreed to submit the

following issue to arbitration by me:

What shall be the terms and conditions of employment for bargaining unit
employees for the period January 1, 2007, through December 31, 2008?

Pursuant to my authority under Article XVI ("Interest Arbitration") of the parties'

collective bargaining agreement, I conducted a hearing in New York, NY on May 18,

2010. Both parties appeared by counsel and made arguments in support of their

respective positions. I subsequently gave them full opportunity to adduce and submit

written evidence in support of their respective positions. Both sides submitted written

statements on June 15, 2010. The parties have raised issues with respect to the
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arbitrability of certain proposals. I have denied all such proposals, however, and

accordingly have no need to address their arbitrability. Neither side has raised any

objection to the fairness of this proceeding.

On the entire record so produced, I find the following relevant facts. This is a

contractual interest arbitration. It does not arise under the Public Employees' Fair

Employment Act ("Taylor Law"), although the parties have incorporated the Taylor

Law's standard governing interest arbitrators' just and reasonable determination of

matters in dispute. The parties have also agreed that, because this is a contractual, not

statutory, proceeding, this opinion need not recite their specific arguments or the full

record they have presented to me. Instead, the parties have directed me to include only

the basic rationale for my decision on each of the issues. They made clear to me that the

purpose of that direction is to avoid the extraordinary expense of time and money that a

full blown statutory proceeding would require.

I have accordingly considered the entire record before me and all of the

documentary exhibits that the parties jointly provided- in light of the Taylor's Law's

interest arbitration criteria. They read,

(v) the public arbitration panel shall make a just and reasonable determination of the
matters of dispute. In arriving at such determination, the panel shall specify the
basis for its findings, taking into consideration, in addition to any other relevant
factors, the following;

a. comparison of wages, hours and conditions of employment of the employees
involved in the arbitration proceedings with the wages, hours and conditions of
employment of other employees performing similar services or requiring similar
skills under similar working conditions and with other employees generally in
public and private employment in comparable communities;

b. the interest and welfare of the public and the financial ability of the public
employee to pay;
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c. comparison of peculiarities in regard to other trades or professions, including
specifically, (1) hazards of employment; (2) physical qualifications; (3)
educational qualifications; (4) mental qualification; (5) job training and skills;

d. the terms of the collective agreements negotiated between the parties in the past
providing the compensation and fringe benefits, including, but not limited to, the
provisions for salary, insurance, retirement benefits, medical and hospitalization
benefits, paid time off and job security.

[Civil Service Law, section 209.4(c).]

Upon the consideration of the above as well as all other relevant factors, I have reached

the following determination of the matters in dispute and, for the reasons set forth below,

will issue them as my Award.

DISCUSSION

1. CONTRACT TERM

In accordance with the parties' contract quoted above, I shall award that the

parties' successor Award to that which expired on December 31, 2006 (Interest

Arbitration Award dated October 6, 2006) be for a term of two years commencing

January 1, 2007 and concluding December 31, 2008. All terms contained in the parties'

1996-2001 collective bargaining agreement not modified by Interest Arbitration Awards

dated November 4, 2002, October 18, 2004 and October 6, 2006, and not modified by

this Award shall remain in full force and effect. The terms of this Award shall be

implemented as soon as practicable.

2. COMPARABILITY

COBA argues that the arbitrator should acknowledge and continue the

recent bargaining history and pattern which establishes that the County Police Benevolent

Association is the appropriate comparator for the COBA. In its brief, the County accepts
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that proposition for the limited purpose of determining the economic issues in this

arbitration. Although the County also cites a recent contract settlement between the

Town of Harrison's police unit as another public safety comparator, that agreement was

for the 2010 through 2012 term. Based upon the evidence presented, I conclude that the

County PBA Award issued on or about February 2010, covering the same interest

arbitration period of calendar years 2007 and 2008, is the most completely comparable

one on which to base financial terms of the COBA bargaining unit. I have accordingly

used that arbitration Award as the guiding comparable on financial issues. My

conclusion does not prohibit the parties from presenting evidence in the future that other

contracts or Awards are more appropriately comparable under existing circumstances at

the time.

3. ABILITY TO PAY

The main dispute between the parties centers on ability to pay. COBA

argues that the County's fiscal condition in 2007 and 2008 was generally sound and thus

the union's demands are well within the County's means. While it acknowledges that the

economic downturn has had some impact on the County, it argues that the County is not

in dire straits. In support, it relies heavily on the testimony presented by economist

Kevin Decker in the recent PBA arbitration and his updated review of the County's 2007-

2008 economic status. This evidence suggests that the primary source of funds for the

Corrections budget comes from the General Fund, which has enjoyed significant and

healthy balances in 2007 and 2008. The union argues that its demands do not bear

heavily on the County's available fund balance and, in the grand scheme of things,

represents only a fraction of the County's expenditures. The evidence also shows that the
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General Fund balances are largely derived from real property taxes and sales taxes, which

the union argues (a) are historically stable sources of revenue and (b) that any downward

trends or deficits in either source are short term. Other indicators of the County's fiscal

health include its high per capita property wealth, rapidly increasing per capita income

wealth, the unique "triple-triple" distinction (AAA bond rating from the three main

ratings agencies), lack of significant outstanding debt and an unemployment rate that is

lower than the state and national average. In further support of its argument that the

County has the ability to pay, the union points to the then-County Executive's words

proclaiming that the state of the County in 2007 and 2008 was sound and the fact that the

PBA Award contains a concurring opinion on the issue of wages by the County's former

labor negotiator, issued just four months ago. In all, COBA contends that, given the

County's history of fiscal prudence, tax/revenue rates and trends and the economics and

demographics of the community underlying the revenue base, Westchester is one of the

strongest counties in the State and one that is certainly capable of weathering what it

characterizes as temporary fiscal challenges.

The County paints a bleaker picture of current economic circumstances. It

claims that the difficulties it faces are so severe that its ability to pay must be measured

by what it can afford given its current economic status and projected budgetary deficits,

not just the fiscal status of the County in 2007 and 2008. It argues that any economic

award cannot be issued in a vacuum; rather one must take into consideration an award's

impact on the County's citizens and taxpayers, its impact on other public employees not

appearing in this arbitration, and its impact on subsequent negotiations between the same

parties. It asserts that the economic data presented in the PBA arbitration was dated or
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incorrect and that the County's financial condition has deteriorated significantly since

then. It claims the available General Fund balance is much lower than what it was at the

end of 2008 after factoring in the expenditures for the 2009 budget. The County also

claims that the current economic downturn has resulted in declining property values and a

deficit in projected sales tax revenues. Add to that unrestrained government spending,

increased personnel and labor costs, and a projected decline in other revenue sources

(mainly State and federal aid); and the County asserts it is at a financial precipice.

Although the County has implemented remedial and prophylactic measures, including

reductions in social services, cuts in transportation, refinancing of debt, and downsizing

the County Executive's office budget, it argues it will need to curb unionized labor costs

to close the deficits. In sum, the County argues that it has an inability to meet COBA's

demands.

There is no doubt that these are challenging economic times. The fiscal

data presented draw concerns about the County's ability to meet all of COBA's demands

as they have been presented and will certainly have an impact on the County's ability to

pay for years beyond 2008. The County's ability to pay in such years appears to be

significantly impaired. The parties will, however, address these issues in their 2009-2010

negotiations and impasse proceedings over which I maintain jurisdiction as Arbitrator. I

am persuaded, however, that the County has the ability to pay for smaller increases in

wages and benefits in 2007 and 2008 similar to those Arbitrator Campagna awarded in

the 2007-2008 PBA Interest Arbitration Award.

4. SALARY INCREASE

I shall award a 4% raise for each and every step retroactive to January 1,
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2007, and an additional 3.5% raise for each and every step retroactive to January 1, 2008.

5. RETROACTIVITY

In light of all relevant factors present for the years 2007 and

2008, I award full retroactivity to any unit member who worked during any period

covered by the term of this Award.

6. LONGEVITY

I shall award the following longevity increases: effective and retroactive to

January 1, 2007, an increase of $75.00 per step effective and retroactive to January 1,

2008, an additional $200.00 increase per step from the 2007 rate. These increases are the

same as those contained in the PBA Award and are justified by the full record before me.

7. NIGHT SHIFT DIFFERENTIAL

In the PBA Award no increases were awarded in night shift differential for

2007, but a modest increase of $1.50 was awarded retroactive to January 1, 2008.

Similarly, I shall award no increase for COBA for 2007, but I shall award an increase of

$1.50 over the current rate of $24.00 retroactive to January I , 2008, bringing the

differential rate to $25.50. Both sides have also made proposals seeking to modify the

start time for differential pay. As was the case in the PBA arbitration, however, I see no

basis for changing which shifts are eligible for additional compensation.

8. WELFARE FUND

Although I find that the current contribution given to COBA is

significantly less than that provided to the PBA, I also find that the current amount is

both appropriate and competitive. Therefore, the proposed increase requested by COBA

is not warranted although some increase is. I shall accordingly award no increase for
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2007, and, for 2008, I shall award a $45.00 dollar increase per member per year

retroactive to January 1, 2008. I reject all other demands related to the Welfare Fund

requested by both parties because I see no basis in the record for any of them.

9. EQUIPMENT

Although I recognize an exact comparable does not exist between

COBA's equipment allowance and the PBA's clothing allowance, I believe a substantial

comparison can be made between the two justifying similar treatment. Both groups are

required to present and dress themselves in a professional manner. Both are required to

have the appropriate equipment and clothing to meet that end. While the PBA receives a

greater amount in their clothing allowance, COBA has not received any additional

moneys related to this item since my Award dated October 18, 2004. As a result, I shall

award no increase for 2007 but a $50.00 increase retroactive to January 1, 2008.

10. HEALTH BENEFITS

The County seeks significant changes to COBA's current health insurance

structure. While I recognize that these changes may result in significant financial savings

to the County, the practicalities of awarding health benefit changes retroactively are

questionable. While the increasing costs of health insurance must be addressed by the

parties because they have a significant impact on labor costs, I find that the interests of

the parties are best served by letting them address this important issue in their 2009-2010

negotiations. As noted above, in the event the parties are unable to agree on that and

other issues, they may present them to me as Arbitrator in conjunction with any 2009-

2010 impasse proceedings should they become necessary. The parties are, however,

strongly encouraged to address this issue since, as has been demonstrated on the national
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level, the current cost of health benefits is not sustainable and seriously erodes the

County's ability to pay and provide services in a cost-effective manner. I shall

accordingly award no changes to the current health care provisions.

11. OTHER PROPOSALS

As to all remaining disputed issues, on the entire record before me, I find

insufficient basis to direct any change of the status quo. I accordingly reject all other

proposals made by COBA and the County that I have not otherwise addressed or

modified.

By reason of the foregoing, I issue the following

AWARD 

1. This Award covers the two year term, January 1, 2007 through December 31,

2008. All terms and conditions of the parties' expired collective bargaining

agreement shall continue in full force and effect except those modified by this

Award and by any prior Interest Arbitration Awards.

2. The terms of this Award shall be implemented as soon as practicable.

3. Salaries shall be increased by 4% retroactive to January 1, 2007 and 3.5%

retroactive to January 1, 2008 with full retroactivity paid to any member of the

bargaining unit who worked during any part of calendar years 2007 or 2008.

4. The longevity provision of the parties' expired collective bargaining agreement

shall be amended for 2007 with an increase of $75.00 per step and for 2008 with

an increase of an additional $200.00 per step over the 2007 rate. Full retroactivity

shall be paid to any bargaining unit member who worked during any part of

calendar years 2007 or 2008.
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Dated: July 2, 2010
West Orange, New Jersey

tial Arbitrator

and forthat I have executed the foregoi pinion and Award.

5. While I have not awarded any increases in the night shift differential provision for

2007, I do award an increase of $1.50 effective January 1, 2008, resulting in a rate

of $25.50. Full retroactivity shall be paid to any bargaining unit member who

worked during any part of calendar year 2008.

6. While I have not awarded an increase in the Welfare Fund contribution for 2007, I

do award a $45.00 increase per year effective January 1, 2008 per bargaining unit

member with full retroactivity paid for any bargaining unit member who worked

during any part of calendar year 2008.

7. While I have not awarded an increase in the Equipment allowance for 2007, I do

award an increase of $50.00 effective January 1, 2008 with full retroactivity paid

to any bargaining unit member who worked during any part of calendar year

2008.

8. I reject all other proposals of the parties, why: her or not discussed herein.

AFFIRMATI, N

Pursuant to CPLR § 7507, I hereby affirm that a the arbitrator in the above matter and
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